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The Open Public Records Act (OPRA) does not apply to the courts, including Municipal Court, hence the importance of Rule 1:38 which regulates access to court records. Effective September 1, 2009, a comprehensive revision to Rule 1:38 will go into effect. What was once an abbreviated Rule is now a series of Rules from 1:38-1 through 1:38-12. While more difficult to remember its contents because of its length, it does contain greater specificity which should prove useful. Because it applies to all the Courts in the Judiciary, I have tried to outline and highlight the sections that are most significant to the Municipal Courts. This outline is not intended to obviate the need to read the Rule, but rather highlight the more relevant sections. The comments and notes contained in this outline do not represent the opinion of the Administrative Office of the Courts or any other entity other than the individual opinion of the author. 

1:38-1. Policy

Court records and administrative records as defined by R. 1:38-2 and R.

1:38-4 respectively and within the custody and control of the judiciary are open

for public inspection and copying except as otherwise provided in this rule.

Exceptions enumerated in this rule shall be narrowly construed in order to

implement the policy of open access to records of the judiciary.
Comment:  This Rule creates a “presumption of open access” as a starting point and the explanation that the enumerated exceptions be “narrowly construed.” End Comment
1:38-2. Definition of Court Records

(a) “Court record” includes:

(1) any information maintained by a court in any form in connection

with a case or judicial proceeding, including but not limited to pleadings,

motions, briefs and their respective attachments, evidentiary exhibits,

indices, calendars, and dockets;

(2) any order, judgment, opinion, or decree related to a judicial

proceeding;

(3) any official transcript or recording of a public judicial proceeding, in

any form;

(4) any information in a computerized case management system

created or prepared by the court in connection with a case or judicial

proceeding;
(5) Omitted

(b) “Court record” does not include:

(1) information gathered, maintained or stored by a governmental agency or other entity to which the court has access but which is not part of the

court record as defined by this rule;

Comment:  An example would be police reports or other police documents, unless placed into evidence. End Comment
(2) unfiled discovery materials in any action.

1:38-3. Court Records Excluded from Public Access

The following court records are excluded from public access:

(a) General.

Records required to be kept confidential by statute, rule, or prior case

law consistent with this rule, unless otherwise ordered by a court.

These records remain confidential even when attached to a nonconfidential

document.
Comment:  An example of items required to be kept confidential by Rule are search warrant information under Rules 7:5-1(a) and 3:5-6(c). An example of items to be kept confidential by statute is the Domestic Violence Central Registry 2C:25-34. Remember the granting of an order precluding the use of a plea in a civil proceeding under Rule 

7:6-2(a)(1) is NOT THE SEALING of the record and hence does not exclude it from public access. End Comment
(b) Internal Records.

(1) Notes, memoranda, draft opinions, or other working papers

maintained in any form by or for the use of a justice, judge, or judiciary

staff member in the course of performing official duties, except those

notes, not otherwise excluded from public access under this rule, that

are required by rule or law, e.g., R. 7:2-1(d), to be taken as part of the

record of the proceeding;

Comment:  This section makes the judge’s contemporaneous long hand notes required to be taken during the issuance of an arrest warrant by telephone (Rule 7:2-1(d)) subject to public access. Another example while not specifically referred to in the Rule would be the notes made by the judge in conducting an electronic communication temporary restraining order application under Rule 5:7A. They would also be available to public access. End Comment
(2) Records of consultative, advisory, or deliberative discussions

pertaining to the rendering of decisions or the management of cases.

(c) Records of Criminal and Municipal Court Proceedings.

 (1) Omitted
 (2) Writs to produce prisoners pending execution of the writ;
 (3), (4) Omitted
 (5) Records relating to participants in drug court programs and

programs approved for operation under R. 3:28 (Pre-trial Intervention),

and reports made for a court or prosecuting attorney pertaining to

persons enrolled in or applications for enrollment in such programs, but

not the fact of enrollment and the enrollment conditions imposed by the

court;

Comment:  This section talks about drug court programs and PTI programs. Conditional Discharge 2C:36A-1 is neither, even though often erroneously referred to as PTI and would not seem to be precluded from public access. A reading of all of 2C:36A-1 reveals no requirement of confidentiality of the application, acceptance or completion of the program. End Comment
(6) Victim statements unless placed on the record at a public

proceeding;

(7) Expunged records pursuant to N.J.S.A. 2C:52-15;
(8), (9) Omitted
(10) Search warrants pursuant to Rule 3:5-4 and the affidavit or

testimony upon which a warrant is based, except as provided in Rules

3:5-6(c) and 3:13-3;
(11) Omitted

(d) Records of Family Part Proceedings.

(1), (2), (3), (4), (5), (6), (7), (8) Omitted


(9) Domestic violence records and reports pursuant to N.J.S.A. 2C:25-

33;
Comment:  I believe the contemporaneous handwritten notes taken by the judge under Rule 5:7A would be an exception to this exclusion. End Comment
(10) Names and addresses of victims or alleged victims of domestic

violence pursuant to N.J.S.A. 2C:25-26c, or sexual offenses pursuant to N.J.S.A. 2C:14-12c;
(11), (12), (13), (14), (15), (16), (17) Omitted

(e) Omitted


(f) Records of Other Proceedings.

(1) Records pertaining to mediation sessions and complementary

dispute resolution proceedings pursuant to R. 1:40-4(d) and R. 7:8-1, but not the fact that mediation has occurred;

Comment:  It would seem that this precludes access to the signed agreement which is the product of the complementary dispute resolution proceeding. End Comment


(2) Omitted


(3) Police investigative reports, unless admitted into evidence or

submitted to the court in support of a motion, brief, or other pleading;
Comment:  This is consistent with section 1:38-2(b)(1). End Comment


(4), (5), (6) Omitted
1:38-4. Definition of Administrative Records

An “administrative record” is any information maintained in any form by the

judiciary that is not associated with any particular case or judicial proceeding.
1:38-5. Administrative Records Excluded from Public Access

The following administrative records are excluded from public access:

(a) Records required to be kept confidential by statute, rule, or prior case

law consistent with this rule, unless otherwise ordered by a court;

(b) Notes, memoranda, or other working papers maintained in any form

by or for the use of a justice, judge or judiciary staff member in the course

of his or her official duties, including administrative duties;

Comment:  Excepted from this are the judge’s contemporaneous handwritten notes under Rule 7:2-1(d) during an application for a telephonic arrest warrant and the notes under Rule 5:7A during an application for an electronic temporary restraining order for two reasons. First is those notes are not taken for the use of the judge, but rather as a memorialization of the testimony which is not otherwise memorialized on tape and second, it is consistent with the exception under the amended Rule 1:38-3(b)(1).
End Comment
(c) Minutes, reports, memoranda, notes, and correspondence in any form

pertaining to the development and implementation of judiciary rules and

policies, including draft versions of rules, policies and procedures, self critical analysis reports, and peer review reports;
Comment:  This would exempt from public access the minutes of the Presiding Judge Conference, the Municipal Division Managers Conference, the Municipal Practice Committee, the minutes of Municipal Court Judges Associations, the minutes of Municipal Court Administrator Associations, the Municipal Division Annual Visitation Report and the Judicial and Administrative In-Session Visitation Reports, among others. End Comment

(d) Reports, memoranda, and other records pertaining to policies and

procedures for court security and data security; 
Comment:  This would exclude from public access the Municpal Courts Security Plan and its revisions. End Comment

(e) Personnel records, except for an employee’s name, title, position,

salary, compensation, dates of service, and date and type of separation;

(f) Records concerning volunteers, except for a volunteer’s name, title, if

any, program to which assigned, and dates of service;
(g), (h), (i), (j), (k), (l), (m), (n), (o), (p), (q) Omitted
1:38-6 
Omitted

1:38-7. Confidential Personal Identifiers

(a) Definition of Confidential Personal Identifiers. A confidential personal

identifier is a Social Security number, driver’s license number, vehicle plate number, insurance policy number, active financial account number, or active credit card number.

(b) Prohibition on Submission of Confidential Personal Identifiers to the

Court. A party shall not set forth confidential personal identifiers as defined in R. 1:38-7(a) in any document or pleading submitted to the court unless otherwise required by statute, rule, administrative directive, or court order; provided, however, that an active financial account number may be identified by the last four digits when the financial account is the subject of the litigation and cannot otherwise be identified.

(c) Compliance.

(1), (2) Omitted

(3) In all criminal matters, the judge shall inform both parties at the time of the defendant’s arraignment status conference that confidential personal

identifiers must be redacted from any documents submitted to the court as

provided in R. 1:38-7(b) and R. 3:9-1(c).
Comment:  It would appear that this subsection would not apply to Municipal Courts as there is no Rule that creates an “Arraignment/Status Conference” in Municipal Court as there is in Superior Court under Rule 3:9-1(c). Municipal Courts are required to conduct an arraignment as required by Rule 7:6-1(a) and 7:6-1(b), but this is observed more in its breach and is often confused with or merged with the First Appearance requirement under Rules 7:3-1 and 7:3-2. Hence if no Arraignment Status Conference there is no mandate to inform the parties about the confidential person identifiers. End Comment

(d) Omitted

(e) Redaction of Required Personal Identifiers. When confidential

personal identifiers as defined in R. 1:38-7(a) are required by statute, rule, or

court order to be included in documents or pleadings, such identifiers shall be

redacted before public inspection is permitted.

Comment:  This Rule would appear to be implicated when the public wants to examine Uniform Traffic tickets which include the parties’ drivers’ license number and/or vehicle plate number.  End Comment

(f) Omitted

1:38-8 Omitted

1:38-9. Fees

The Supreme Court shall establish a schedule of fees for copies of records.
Comment:  Some much needed specificity as to the amount of fees the Municipal Court may charge will be forthcoming. End Comment
1:38-10. Determinations; Appeal Process

(a) Requests for court records or administrative records to be inspected

or copied under this rule shall be directed to the following officers or their

designees:

(1), (2), (3), (4), (5), (6) Omitted
(7) Municipal Court records: Municipal Court Director or Administrator of appropriate municipal court
(8) Omitted

(b) Any person denied access to a court record or administrative record

by one of the above officers or their designees may seek review by the

Administrative Director of the Courts under procedures established by the

Supreme Court, except that an appeal regarding a municipal court record shall

first be filed with the Trial Court Administrator of the appropriate vicinage. An

appeal from the decision of the Administrative Director shall be filed in the

Appellate Division in accordance with R. 2:2-3(a)(2).


Comment:  As with Municipal Court trial decisions, we have an added level of appeal that Superior Court does not have. The first level of appeal is to the vicinage Trial Court Administrator. It is anticipated that the Trial Court Administrator will rely heavily on the vicinage Municipal Division Manager and the Municipal Presiding Judge in making his or her decision. End Comment
1:38-11. Sealing of Court Records

(a) Information in a court record may be sealed by court order for good

cause as defined in this section. The moving party shall bear the burden of

proving by a preponderance of the evidence that good cause exists.

(b) Good cause to seal a record shall exist when:

(1) Disclosure will likely cause a clearly defined and serious injury to any

person or entity; and

(2) The person’s or entity’s interest in privacy substantially outweighs the

presumption that all court and administrative records are open for public

inspection pursuant to R. 1:38.
Comment:  Currently neither Rule 1:38 or any Rule in Chapter VII give the Municipal Courts the right to “seal” any record. This new Rule broadens the Municipal Court Judges’ authority in that the Municipal Court can order the sealing of the record consistent with the standards set forth. The Rule establishes the preponderance standard and defines what good cause means. The presumption of openness can be rebuttted if it is SUBSTANTIALLY outweighed. End Comment
1:38-12. Unsealing of Court Records

A record that has been sealed by order of the court may be unsealed upon

motion by any person or entity. The proponent for continued sealing shall bear

the burden of proving by a preponderance of the evidence that good cause

continues to exist for sealing the record.
Comment:  The “sealing” of the record is always open for review and the burden of “good cause” to continue to keep it sealed never shifts from the party that originally requested it. So if the party opposing the sealing requests the unsealing, the party who originally sought the sealing still has to carry the burden of good cause to continue the sealing. End Comment
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